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The Intricacies of the P53

A look at the public-private partnership

legal practice in Colorado

BY DOUG CHARTIER
LAW WEEK COLORADO

With massive redevelopments of
Denver International Airport, Union
Station and Colorado’s busiest high-
ways grabbing headlines in recent
years, it might seem that public-pri-
vate partnerships are a novelty in the

state. But P3s in Colorado are both -

new and not, and the attorneys who
work in these megaprojects have de-
veloped their own approaches to the
evolving model. o ‘

NOT YOUR TYPICAL
DESIGN-BUILD .

It’s tricky to define exactly what a
P3 project is. But generally, P3s are in-
frastructure developments that might
be too huge — and perhaps too risky
— for governments to finance and/or

manage effectively on their own. En-
ter the private developers, who bring
ideas as well as capital to the project

* and strike a deal with the public entity

to design, build and manage some por-
tion of the infrastructure for a share of
the revenue. The government ideally
sees a benefit by shifting some of the
risks, like potential cost overruns and
project delays, onto the private firms.
A P3 deal can also be summed up
as a massive risk allocation agreement
with a term of several decades to a
century. The Union Station redevel-
opment completed in 2014, an iconic
example of a Denver P3, is a 99-year
lease between the Regional Transpor-
tation Department and a private joint
venture. The revenue sharing can get
creative depending on how much risk
each side agrees to take on. In the
Union Station deal, the private part-
ners keep all of the annual gross retail

revenue up to $12 million; RTD gets a
7.5 percent cut of anything earned in
excess.

Colorado has long had private in-
vestment in many of its major public
assets — just not to the degree of a P3
seen today.

“P3 is new, but maybe not so new,”
said Greg Johnson, counsel at Squire
Patton Boggs in Denver. As a finance

~ attorney who’s been involved in Colo-

rado infrastructure projects for more
than 30 years, Johnson has worked
on the financing for Coors Field and
Invesco Field at Mile High, currently
known as Sports Authority Field. He
said those projects contained ele-
ments of the P3 structure in the sense
that private funding was brought into
play. Larger infrastructure projects
have brought in more private work and
investment over time, leading to a P3
model that’s seeing increasing use by

state and local governments.

“We’ve gone from a time when P3
was limited to auxiliary governmental
functions,” to now where Colorado’s

- public entities are leveraging it for

more core functions, Johnson said.

COLORADO AT THE FOREFRONT

It would make sense that Colora-
do is one of the more fertile areas for
P3 legal practice — the model has its
roots here. Constructed between 1989
and 1991, the E-470 toll way that trav-
els around the eastern border of the
Greater Denver Area is considered one
of the first modern P3 projects in the
U.S.

The state carries a friendly reputa-
tion among national P3 legal practices.

-“I think Colorado is viewed in the
industry as a very positive state (for
P3s),” said Steve T. Park, who leads Bal-
lard Spahr’s P3/Infrastructure Group




out of its Philadelphia office. Having
worked on infrastructure and trans-
portation projects in states including
Georgia, Pennsylvania and Virginia,
Park said that to the extent that one
jurisdiction is easier to work with than
others.in terms of its statutory land-
scape and public entities, Colorado

ing the project to the public stakehold-
ers, as well as city councils, mayors,
governors and other political leaders.
Thomas said that misconceptions can
abound regarding the project or deal
because the public and leaders are
likely unfamiliar with how a P3 deal

works.
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decide what methodology will provide
the best value for the money for them”
before they issue a request for propos-
als. It’s also helpful for the attorney to
explain examples of similar past proj-
ects, she added.

When representing the private side,
Parks said, a lot of times it starts with

other such changes that might come
down the road, Park said.

Another common issue is the
management of hazardous materials,
which can emerge once the develop-
ers start digging. Hazardous materials
on a property are often chalked up as
an unknown risk, but the question is
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rates well.

Governor Hickenlooper has been a
strong proponent of P3s as a develop-
ment tool and was a keynote speaker
at a March 2016 national P3 confer-
ence in Dallas. The Colorado Depart-
ment of Transportation is often cred-
ited with sparking the current P3 trend
in the state, and its High Performance
Transportatlon Enterpnse is dedicated

TEACHING THE MODEL

~:Not every public entity is as recep-
tive or familiar with how P3s work,
however. Because the P3 model is lit-
erally foreign to much of the U.S., at-
torneys tend to spend a lot of time
educating clients about it. Michael
Thomas, .a Denver-based partner in
Kutak Rock’s public finance group,
said this is the case with a lot of his
government clients that consider P3s
as an option. -

“In the beginning there wasn’t re-
ally a lot of understanding of what
you mean by a P3,” Thomas said. The
learning curve is steep because P3s
have so many moving parts for public
clients to consider, such as how much
private control they want to give up
or what ways they want to finance the
asset they’re building. The P3-focused
lawyer has to be able to glean his-or
her client’s expectations -and then ef-
fectively outline the myriad options.

Then there’s the matter of explain-

|-70 EAST EXPANSION

“As soon as you say ‘T've got a
public-private partnership, the world
changes and you need to explain ev-
erything,” Thomas said. Even a plan to
simply add a wholly optional toll lane
to a highway can receive pushback
by virtue of a private company being
brought in on the public asset. But the
public tends to ask good questions re-

garding their concerns and how the
“projett might affect them or the public
. asset, Thomas added — they’re just not
" used to the P3 model. Thomas said the

US 36 Express Lanes project between
Denver and Boulder was a good exam-
ple of this: There was “lots of scream-
ing and shouting” when it was under-
way in 2014, but now that the dust has
cleared, motorists seem to like the re-
sults, he said. :

' WORKING FOR EACH ‘P’

Many P3-focused lawyers, like

- Dorsey & Whitney partner Diana

Parks, have experience working either
side of the public-private divide. And
there’s “absolutely” a difference in

how she approaches each type client,

she said. ‘ ,

“When I represent the public cli-
ent, the focus is ultimately on how
they should structure the procure-

‘ment to get the best value for them-

selves . and the public stakeholder,”

‘Parks said. It also involves walking the

public client through the risk matrix

of the proposed project “to help them.

the attorney working with the com-

pany to analyze whether the owner is
reputable and able to reliably pull off
the project as well as who the compet-

"ing bidders are. The companies must
choose their P3 targets carefully: They

can spend upwards of $10 million just
pursuing the opportunity, tying up re-.
sources and management during that
t1me Parks sa1d

ANTICIPATlNG THE UNKNOWNS

The sheer size of a P3 expands the
scope_of the risk analysis that attor-
neys have to perform on those deals,
particularly given the long life of the
contract. Costs can add up. over the
term of the P3, and seemingly small
operations and management func-
tions, like snow removal on a highway,
can grow large. “Over the course of
50 winters, that could be millions and
millions of dollars,” Park said.

A lot else can happen over those
decades, and that only multiplies the
considerations P3 lawyers have to
make in an agreement. Legislative and
regulatory changes can dramatically
alter the project’s costs and liabilities.
For example, what if the state legisla-
ture someday passes a new law requir-
ing a certain type of highway structure
to be reinforced with more steel?

The parties on a transportation P3 .

hopefully have clarified who would
bear the cost — the government or a
private firm — to comply with that and

who will be responsible for the mitiga-
tion. Developers and their lenders are
loath to assume an unquantifiable risk,
so typically one sees the public entity
taking it on, Park said.

Perhaps the trickiest part of the
P3 practice space is its youth. There
isn’t much precedent for attorneys to
rely on when trying to predict the
long-term success of a P3, and even

many of the earliest P3 deals have
- yet to see the end of their contract
" life. But there are reference points to

use if one looks to Europe and Canada,

where P3s have long seen wide adop--
tion prior to the U.S., particularly in

transportation.
“A road in the U.S. is not that dif-

‘ferent from a road in Europe,” Park
_said, adding that the P3 industry “feels

pretty comfortable that they’ve caught
most of the risks” in those types-of
projects from looking overseas.-

Thomas said he sees P3s potential-
ly playing a much bigger role natlon-
ally.

If the Trump administration deliv-
ers on its promises to support more in-
frastructure development, that could
perhaps generate more large-scale
projects nationwide, and hence more
opportunities for private players to
join in if governments go the P3 route
— a place where “Colorado really is on
the cutting edge right now,” Thomas
said. «

— Doug Chartier, DCharﬁer@cifcuitrnedia.com
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